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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 7217 

NELLIE HARRIS, et al., Appellants, 

vs. 

ALBERT L. EMBREY, et al., Appellees 


BRIEF ON BEHALF OF APPELLEES 
STATEMENT OF THE CASE 

This is an appeal from a judgment (Rec. p. 49) entered in 
the District Court of the United States for the District of 
Columbia in favor of appellees after demurrers filed by appel¬ 
lees to the declaration had been sustained. In sustaining 
the demurrers to the declaration the court below, in a memo¬ 
randum opinion, (Rec. p. 32) said: 

“The several demurrers to the pleading filed by the 
plaintiffs will be sustained. Apart from any other ques¬ 
tion this pleading called ‘complaint and affidavit’ is in a 
form unknown to the common law for the purpose of 
stating a cause of action, and is prolix, and unintelligi¬ 
ble.” 

Since the record in this case is not printed, the declaration, 
for the convenience of the court, is set forth in an appendix 
hereto. With the declaration, appellants filed several affidav¬ 
its, a statement of facts, and a letter addressed to the United 
States Attorney, but these papers were not made part of the 
declaration. 

ARGUMENT 

The declaration in this case is as unintelligible to counsel 
for appellees as it was to the court below, and the brief of 
appellants filed in this court throws little light, if any, upon 
the subject. It does appear, however, that one George E. 
Harris, who was the son of the appellant Nellie Harris and 
the brother of the other appellants, was shot and killed by 
the defendant Embrey, a member of the Metropolitan Police 
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Force of the District of Columbia, and that a verdict of justi¬ 
fiable homicide was returned, presumably by a coroner's jury. 
The brief of counsel for appellants quotes much testimony 
which it is apparent was not taken in this case since the 
matter was disposed of on demurrer. This testimony, we 
presume, was taken at the coroner's inquest. 

It is stated in the declaration that the suit is brought under 
Sections 1301 and 1302 of the D. C. Code of 1901, Sections 
1 and 2, Title 23, Code of 1929, which provide that actions 
may be maintained for death by wrongful act, but it is mani¬ 
fest that this suit was not so brought for the reason that sec¬ 
tion 1302 of the Code provides as follows: 

“Sec. 1302. BY WHOM SUIT TO BE BROUGHT.— 
Every such action shall be brought by and in the name 
of the personal representative of such deceased person, 
and within one year after the death of the party in¬ 
jured." 

Referring to this section, this court, in Fleming v. Capital 
Traction Co., 40 App. D. C. 489, 491, said: 

“The words 'personal representative,' as used in this 
statute, have been held to refer either to the executor or 
administrator, and hence, as the right of action is statu¬ 
tory, no person other than those upon whom authority 
to bring the action is expressly conferred may maintain 
it. Ferguson v. Washington & G. R. Co., 6 App. D. C. 
525." 

Here the action is brought, not by a personal representative, 
but by the mother and brothers and sisters of the deceased. 

Furthermore, appellants joined, as parties defendant, Doc¬ 
tor McDonald, the coroner of the District, Mr. McLaughlin, 
an Assistant United States Attorney, and Lieutenant Lutz, 
Commander of the Homicide Squad of the Metropolitan 
Police Force of the District of Columbia. There is no allega¬ 
tion that they came into the picture until after the death of 
the deceased. The charge against them seems to be that in 
some way, not alleged, they influenced the coroner's jury to 
return a verdict of justifiable homicide, which verdict reflected 
upon the character of the deceased inasmuch as it necessarily 
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found the deceased was engaged in the commission of such 
acts as justified his being killed by the officer. There is noth¬ 
ing to show that appellees were not acting in the strict per¬ 
formance of their official duties, for which acts they are not 
answerable in damages, and the averments that they acted 
in bad faith and in collusion add nothing to the case. 

Cooper v. O'Connor , — App. D. C. —, — Fed. (2) —, 66 
W.L.R. 823, 

Cooper v. O'Connor , — App. D. C. —, — Fed. (2) —, 66 
W.L.R. 827, 

Lang v. Wood , 67 App. D. C. 287, 92 Fed. (2) 211, 
Standard Nut Margarine Co. v. Mellon , 63 App. D. C. 339, 
72 Fed. (2) 557, 

Spaulding v. Vilas , 161 U. S. 483, 498, 

De Amaud v. Ainsworth , 24 App. D. C. 167, 

Farr v. Valentine , 38 App. D. C. 413, 

Brown v. Rudolph , 58 App. D. C. 116, 25 Fed. (2) 540, 
Mellon v. Brewer , 57 App. D. C. 126, 18 Fed. (2) 168, 
Smith v. O'Brien , 66 App. D. C. 387, 88 Fed. (2) 769, 
Yaselli v. Goff , 12 Fed. (2) 396. 

Even conceding for the sake of argument that the declara¬ 
tion does allege wrongful acts on the part of appellees for 
which they might be held liable to persons injured thereby, 
there is no averment in the declaration that such wrongful 
acts resulted in legal damage or injury tc the appellants. 

It is well settled that “the maligning of the memory of a 
deceased person is not a cause of action for damages in favor 
of his relatives where it does not affect their reputation.” 37 
C. J. 11. 

See also 
17 R.C.L. 312, 

Note in L.R.A. 1917C, p. 615. 

In the case of Bradt v. Nonpareil Co. 108 Iowa, 449, 79 
N.W. 122, where a mother sought to recover damages for 
humiliation, shame and mental anguish suffered by her be¬ 
cause of the libel of her deceased son, the court said: 

“She does not sue in a representative capacity, and if 
she had, she could not recover, for it is manifest no injury 
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was done to the estate of her deceased son. It seems that 
the contemptuous demeanor towards a corpse was, by the 
Roman law, an insult to the heir of the deceased, and 
that action could lie therefor. Dig. 47, 10, 11. The rule 
that an heir may recover for a libel of one deceased does 
not seem to have gained a foothold in this country, and 
we know of no principle that will sustain such an action. 
There was nothing in the article which tended in any 
manner to reflect on the plaintiff, and her sufferings were 
of the same kind as that produced by publication upon 
any of the other relatives or close friends of deceased. To 
permit a recovery in this case would allow the mother 
of any person libeled to bring suit in her own name for 
the consequential damages done to her feelings, and the 
death of the person libeled would be a wholly irrelevant 
matter; for the suffering is in kind the same whether the 
person libeled be living or dead. We have not been cited 
to an authority, and, after a diligent search, we have 
been unable to find one, which authorizes a recovery in 
such a case.” 

Counsel for appellants also seems to contend that, since 
the declaration in this case was supported by an affidavit, the 
appellants were entitled to judgment under the 73rd Law 
Rule then in existence in the court below, since the appellees 
filed no affidavit of defense. This rule permitted the filing of 
an affidavit of merit “in any action arising ex contractu ” 
The only thing respecting the declaration here involved which 
can be said to be plain is that it is not based upon any con¬ 
tract, express or implied. Furthermore, that rule of the court 
only required a defendant to file an affidavit of defense “along 
with his plea.” Here no plea was ever filed,—demurrers to 
the declaration were interposed. 

Counsel for appellants also contends that the demurrers of 
the appellees McDonald and McLaughlin were filed out of 
time and, therefore, should not have been considered by the 
court below. But as counsel for appellants did not take ad¬ 
vantage of the default, the default was waived. 

In the case of BanviLle v. Sullivan, 11 App. D. C., 23, 29, 
(cited by counsel for appellants) this court said: 
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“But where causes are pending in a court undeter¬ 
mined, and especially where a proceeding is in its nature 
a matter of absolute right, such as pleadings usually are, 
apart from the limitations by which it is required that 
they should be guarded, it has never yet been heard, 
either under the common law in England, or in the State 
of Maryland, from which we have derived our practice, 
or in the District of Columbia itself during the period of 
nearly one hundred years of its separate judicial exist¬ 
ence, that parties may not waive limitations of time 
either by their express consent or by implication, through 
failure to take advantage of default.” 

For the reasons stated above it is respectively submitted 
that the judgment of the court below was right and should be 
affirmed. 


Elwood H. Seal, 

Corporation Counsel, D. C 
Vernon E. West, 

Principal Assistant Corporation Counsel, Z>. C. 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees, Embrey, McDon¬ 
ald and Lutz, 

David A. Pine, 

United States Attorney for the District of 
Columbia, 

John J. Wilson, 

Assistant United States Attorney for the 
District of Columbia, 

Attorneys for Appellee McLaughlin . 
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APPENDIX 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Law Case No. 89855 

NELLIE HARRIS, Next Kin-Beneficiaries of GEORGE E. 
HARRIS, Deceased, ROZELLA, MILTON, ELLSWORTH, 
ALONZA, CLARISSA, LEON and CARRIE HARRIS, 
respectively, G51 2" Street NE., Plaintiffs, 

vs. 

ALBERT L. EMBREY, 1323 Allison Street NE. 

A. McGRUDER McDONALD, D. C. Morgue, 
EUGENE H. McLACHLEN, United States Assistant District 
Attorney, 6th and D Streets NW., 

C. H. LUTZ, Commander Homicide Squad, Metropolitan 
Police Force, D. C., 4th and D Streets NW., Individually- 

Collectively, Defendants. 

COMPLAINT AND AFFIDAVIT 
(Obstruction of Justice) 

Comes now plaintiffs through their attorney George H. 
Ganaway, who alleges and says, that the defendant and Al¬ 
bert L. Embrey being and w*as by trade name a private mem¬ 
ber of the Metropolitan Police Force in the City of Wash¬ 
ington, District of Columbia, duly appointed, accepted and 
acting that George E. Harris, deceased, single never mar¬ 
ried, occupation, “jumper” for the District of Columbia, The 
Washington Times, a newspaper. Died intestate February 
14. 1937—no d ebts or credits. 

That aforesaid George E. Harris, deceased 22 years of age 
left a widowed mother age 57, in the person aforesaid known 
and referred hereinafter as Nellie Harris and the following 
sisters and brothers by whole blood, to wit, Rozella 28, 651 
2" Street NE., Milton 20, 651 2" Street NE., Ellsworth 16, 
651 2" Street NE., Alonza 14, 651 2" Street NE., Clarissa, 12, 
651 2" Street NE., Leon 9, 651 2" Street NE., and Carrie 12 
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years, 651 2" Street NE., respectively all of whom by virtue, 
habit and custom have with their aforesaid mother, Nellie 
in the District of Columbia, since birth-all being and are 
citizens of the United States, residents of the District of Co¬ 
lumbia. 

That on February 13, 1937, aforesaid George E. Harris left 
his home and residence 651 Second Street, Northeast, about 
10 p. m. for first a week-end drive with three companions and 
to and up to the Colonade Dance Hall on “U” Street, North¬ 
west, between 12th and 13th Streets, Northwest, instituted 
for hire after visiting divers, place of amusement for hire 
(Tea Gardens, etc.) including the “Times” office all in the 
District of Columbia, as was his custom so to do; arrived at 
north and south alley between 12th and 13th Streets on Vee 
Street about 2:20 o'clock, a. m. (2/14/37) after “Colonade 
Dance Hall” at the northeast extremity thereof, started on 
foot to the “U” Street entrance thereof on the southern end 
thereof when about the middle of the said alley traveling 
south came a sudden alarm in at, and in front of them Police! 
Police! whereupon aforesaid defendant suddenly appeared 
with brandishing revolver in hand said Harris and compan¬ 
ions retreated to the end of said alley from whence they so 
parked, aforesaid George E. Harris being the last of the four 
to so retreat with aforesaid Policeman Embrey in hot pursuit 
—with his (Embrey) testimony and cross-examination in 
force and effect, I chased him Harris about forty feet and fired 
one shot only which killed (Harris). “I with others carried 
him (Harris) immediately to Freedman's Hospital where he, 
Harris died in bed at or about 4:30 a. m.—two hours later, 
same day and date aforesaid (2/14/37) being and was and 
having shot back of the right ear with powder marks thereon 
and within aforesaid wound. 

That said death of George E. Harris was cause solely 
through the willful careless and negligence of Defendant, 
Elbert L. Embrey, and without any fault or negligence contri- 
butive thereto on his part; that the aforementioned defend¬ 
ant, (McDonald) Coroner, McLachlen United States Assist¬ 
ant District Attorney, and Lutz, Commander of Homicide 
Squad Metropolitan Police Force District of Columbia, each 
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and all being duly vested with the regulations, rules and duties 
of their respective offices wrongfully, illegally and unlawfully 
sponsored, aid and abetted the aforesaid defendant Albert 
L. Embrey by wilful deceit, fraud and conclusion to obtain 
and did thereby obtain by such deceitful, defrauding and 
colluding the ficticious and unwarranted verdict, judgment 
inquisition and return of Justifiable Homicide all of which 
they did do and which was their official duty of each and 
all of them not to so do and which they did so do in bad faith 
to the detriment of the aforesaid plaintiffs all of which hap¬ 
pened in the limits of the District of Columbia, on the day 
and date aforesaid (2/17/37), to the obstruction of Justice. 

That this suit is brought under Sections 1301-1302 D. C. 
Code 3, Stat. at L. 1394 Ch. 854 for the negligently and reck¬ 
lessly killing of aforesaid George E. Harris by the aforesaid 
Albert L. Embrey, defendant using, used and control of a 
certain service revolver loaded on or about the 14th day of 
February A. D. 1937, with a leaden bullet and gunpowder, by 
and through which his beneficiaries aforesaid were damaged 
to the sum of Ten Thousand (10,000.00) Dollars in United 
States Currency, and therefore plaintiffs brings this suit and 
claims from the defendants, the sum of Ten Thousand (10,- 
000.00) Dollars, besides costs. 

That aforesaid defendants, A. McGruder McDonald, 
Eugene H. McLachlen and C. H. Lutz, did errantly then and 
there errotic of their certain official duties in the premises 
aforesaid and hereinafter referred to be certain words, deed 
and innuendoes brand and by such overt acts and omissions 
said George E. Harris, deceased was so branded as certain 
Miscreant (Stripping) (meaning the corrupt taking of certain 
parts of autos) all of which they knew and had cause to know 
was a false conjuration—facts made to so deceive and deceit¬ 
fully procure and such judgment was eventually so procured 
thereby all of which each and all knew and had cause to know 
was false abinitio and the affiants was and surprised and dam¬ 
aged thereby to their detriment. 

WHEREFORE, in consideration of the foregoing the afore¬ 
said plaintiffs pray and demand that this honorable Court 
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adjudge, and that each and all or either of the aforesaid de¬ 
fendants, be so adjudged to pay unto all or either of the 
aforesaid plaintiffs the sum of Ten Thousand (10,000.00) Dol¬ 
lars United States Currency, with interest of six per cent per 
annum until paid, and such other and further relief as the 
Court may deem proper in the premises. 


GEORGE H. GANAWAY, 

Attorney for Plaintiffs, 

5031 Central Avenue, S. E. 

Subscribed and sworn to before me this-day of Feb¬ 


ruary, A. D. 1938. 


Notary Public, D. C. 



